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Statement of the issues 

1. Whether the denial of petitioner’s application for 
voluntary departure was arbitrary and capricious or an 
abuse of discretion. 

2. Whether the Board of Immigration Appeals abused 
its discretion by declining to reopen the deportation pro¬ 
ceeding in order to permit the petitioner to renew his 
application for adjustment of status. 

Statement of the Case 

The petitioner, Bharatkumar Bachubhai Desai 
i "Desai” i petitions this Court for review of a final order 
of deportation entered by the Board of Immigration 
Appeals on April 25, 1975. In that order the Board, in a 
per curiam decision, affirmed the decision of the Immigra- 
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tion Judge which found Desai deportable under Section 
241 ia) <2 i of the Immigration and Nationality Act < the 
“Act" i as an overstay non-immigrant student, which 
denied his application for adjustment of status under 
Section 245 of the Act, 8 USC S 1255, and which also 
denied his application for the privilege of voluntaiy de¬ 
parture in lieu of deportation. 

The petitioner also apparently seeks review of an order 
of the Board of Immigration Appeals dated July 24, 1975“ 
which denied Desai’s motion to reopen his deportation 
proceedings to permit him to renew his application for 
adjustment of status on the basis of a new labor certifica¬ 
tion. The Board based its finding on the fact that a 
review of the entire record and the circumstances in the 
case did not make it a meritorious one for reopening. 

Statement of Facts 

The petitioner is a 24 year old native and citizen 
of India. He entered the United States on February 
5, 1970 as a non-immigrant student and was authorized 
to remain in the United States until September 20, 1973. 
He remained beyond hie authorized period without per¬ 
mission and on January 8. 1974 deportation proceedings 
were instituted against him by the issuance of an order 
to show cause and notice of hearing (T. 22). At the 
deportation hearing held on September 24, 1974 ** Desai, 
who was represented by his present attorney, conceded his 
deportability i T. 14, p. 1 i and applied for an adjustment 
of his status to that of a permanent resident under Section 

■ Although petitioner apparently seeks review of the Board’s 
order of July 24, 1975 this petition for review was filed on July 
9. 1975. 

** Although a deportation hearing had been scheduled for 
January 24, 1974 Desai failed to appear on that date and his 
whereabouts were not ascertained until several months later. 




iJ45 of the Act, 8 U.S.C. £ 1255. Petitioner also applied 
for the privilege of voluntary departure in lieu of de¬ 
portation. 

In support of his application for adjustment of status 
L)esai submitted a labor certification approved on May 
9, 1971 by the United States Department of Labor and 
which was issued to Desai as the manager of a store which 
sells imported articles from India. In his application for 
the labor certificate (T. 191, Desai made certain state¬ 
ments with respect to his prior work experience in India 
as the manager of an import-export business for Bharat 
Enterprises. At the deportation hearing held on Sep¬ 
tember 24, 1974 Desai testified, under oath, that he had 
been employed in the import-export business beginning in 
1967 and had become a manager of the business about 
one year later (T. 14, p. 8>. 

On January 6, 1975 a reopened hearing was held by 
the Immigration Judge in order to give the petitioner an 
opportunity to rebut certain derogatory evidence which 
had been received . om the United States consul in Bom¬ 
bay, India with respect to Desai’s alleged prior work 
experience. The consular report (T. 17 1 disclosed that 
Desai had never been employed by Bharat Enterprises and 
Desai readily admitted that he had given false information 
V, his application for labor certification and that he had 
testified falsely at the prior hearing with respect to his 
prior work experience (T. 14, p. 21-22). 

In a decision and order dated January 6, 1975 the 
Immigration Judge found petitioner deportable as charged 
and denied petitioner’s application for adjustment of 
status on the ground that the labor certificate was invalid 
since it had been obtained on the basis of false information 
submitted by the petitioner to the Department of Labor. 
The Immigration Judge also found that Desai was statu¬ 
torily ineligible for the discretionary privilege of volun- 



4 


tary departure since Desai had testified falsely under oath 
on September 24, 1974 with respect to his alleged work 
experience in India and, consequently, Desai was ordered 
deported to India iT. 13). 

Desai appealed the order of the Immigration Judge to 
the Board of Immigration Appeals and in a per curtain 
decision dated April 24, 1975 the Board affirmed the 
decision of the Immigration Judge and dismissed the 
appeal 'T. 10). 

On April 25, 1975 Desai obtained a second labor 
certification from the Department of Labor (T. 81 and 
by motion dated May 5, 1975 moved to reopen his de¬ 
portation proceedings on the basis of the newly-obtained 
labor certification. On July 9, 1975 the Service denied 
Desai’s application for a stay of deportation pending a 
decision on the motion to reopen.* On that same date 
Desai filed this petition for review and his deportation 
was stayed pursuant to Section 106 1 a » * 3 > of the Act, 
8 U.S.c! 5 1105a(a) (3). 

Relevant Statutes 

Immigration and Nationality Act, 63 Slat. 163 i1952 i, 
as amended: 

Section 244, 8 U.S.C. ^ 1254— 

i e i The Attorney General may, in his discretion, 
permit any alien under deportation proceedings, 
other than an alien within the provisions of para¬ 
graph 14 i, 15), (6), 17), (11), (12), (14), (15), 
1 16', 117), or 118 1 of Section 1251(a) of this 
title ... to depart voluntarily from the United 
States at his own expense in lieu of deportation is 

* The filing of a motion to reopen does not stay the execution 
of any outstanding order <>f deportation unless a stay is specifically 
granted by the Board. 8 C.F.R. §3.8. 









such alien shall establish to the satisfaction of the 
Attorney General that he is, or has been, a person 
of good moral character for at least five years im¬ 
mediately preceding his application for voluntary 
departure under this subsection. 

***** 

Section 245, 8 U.S.C. $ 1255— 

i a i The status of an alien . . . who was inspected 
and admitted or paroled into the United States 
may be adjusted by the Attorney General, in his 
discretion and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for 
permanent residence if (1) the alien makes an 
application for such adjustment, (2) the alien is 
eligible to receive an immigrant visa and is ad¬ 
missible to the United States for permanent resi¬ 
dence, and 131 an immigrant visa is immediately 
available to him at the time his application is 
approved. 

***** 

Relevant Regulation 

Title 8, Code of Federal Regulations i C.F.R. i: 

5 3.2. lteopeniny or reconsidemtion. The Board 
may on its own motion reopen or reconsider any 
case in which it has rendered a decision . . . . 
Motions to reopen in deportation proceedings shall 
not be granted unless it appears to the Board that 
eviuence sought to be offered is material and was 
not available and could not have been discovered 
or presented at the former hearing; nor shall any 
motion to reopen for the purpose of affording the 
alien an opportunity to apply for any form of dis¬ 
cretionary relief be granted if it appears that the 
alien’s right to apply for such relief was fully 
explained to him and an opportunity to apply there- 
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for was afforded him at the former hearing unless 
the relief is sought on the basis of circumstances 
which have arisen subsequent to the hearing. * * * 
5 3.8. Motion to reopen or motion to reconsider 
i a i Form * * * Motions to reopen shall state the 
new facts to be proved at the reopened hearing and 
shall be supported by affidavits or other evidentiary 
material. * * * 


ARGUMENT 
POINT I 

THE BOARD OF IMMIGRATION APPEALS DID 
NOT ABUSE ITS DISCRETIONARY AUTHORITY IN DE¬ 
CLINING TO REOPEN THE DEPORTATION PROCEED¬ 
ING TO PERMIT THE ALIEN TO RENEW HIS APPLICA 
TION FOR ADJUSTMENT OF STATUS. 

A. The reopening of a deportation proceeding is 
a matter of discretion. 

The Immigration and Nationality Act contains no 
specific provision for the reopening of a deportation pro¬ 
ceeding. The Attorney General, under his broad grant 
of authority to administer and enforce the Act,* has 
promulgated regulations which permit reopening as a 
matter of discretion provided certain criteria are met. 
The applicable regulation, 8 C.F.R § 3.2, provides in 
pertinent part that motions to reopen “shall not be 
granted unless it appears to the Board that evidence 
sought to be offered is material and was not available 
and could not have been discovered at the prior hearing.” 
Additionally, 8 C.F.R. $ 3.8 provides that “motions to 
reopen shall state the new facts to be proved at the re¬ 
opened hearing and shall be supported by affidavits and 
other evidentiary material.” 


* Section 103(a) of the Act, 8 U.S.C. § 1103(a). 
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Clearly, the regulations contemplate that a motion to 
reopen contain an offer of evidence, that the evidence be 
heretofore unobtainable, and that the evidence be sufficient 
to warrant the grant of the relief sought. Accordingly, 
the Board is required to evaluate any such offer of evi¬ 
dence against the background of the record already com¬ 
piled in the alien’s case. When such evidence, even if 
accepted as true, would not justify a grant of the ultimate 
relief sought, it is obvious that no purpose would be 
served by reopening the proceeding. With this in mind, 
we now turn to examine the nature of the relief sought 
by this petitioner and the evidence he offered in support 
of his motion. 

B. Adjustment of status pursuant to Section 245 
of the Act, 8 U.S.C. §1255. 

Section 245 of the Act, 8 U.S.C. $ 1255, provides that 
the Attorney General, in his discretion, may adjust the 
status of an alien to that of a permanent resident provided 
the alien is eligible to receive an immigrant visa, is ad¬ 
missible to the United States and provided an immigrant 
visa is immediately available. Because this form of 
relief circumvents the usual immigration procedures, it 
is considered extraordinary and will be granted only in 
meritorious cases. Ameeriar v. Immigration and Natural¬ 
ization Service , 438 F.2d 1028 < 3d Cir. 1971 i, cert, de¬ 
nied, 404 U.S. 801 il972i ; Chen v. Foley, 385 F.2d 929 
i 6th Cir. 1967t f cert, denied, 393 U.S. 838 119681. 

In order for an alien to be eligible for consideration, 
he must first satisfy the substantive prerequisites con¬ 
tained in the statute. Having done so. he must then 
persuade the Attorney General to exercise his discretion 
favorably. Of course, if the alien fails to satisfy the 
statutory requirements, he will be ineligible for the relief 
sought and hence the exercise of discretion will never be 
reached. Diric v. Immigration and Naturalization Service, 
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400 F.2d 658 (9th Cir. 1968', cert, denied, 394 U.S. 1015 
1 19691 ; Tivke v. Immigration and Naturalization Service, 
335 I'.2d 42 1 2d Cir. 1964) ; Gambino v. Immigration and 
Naturalization Service, 419 F.2d 1355 '2d Cir. 1970 1 , 
cert, denied, 399 U.S. 905; Talonoa v. Immigration and 
Naturalization Service, 397 F.2d 196 < 9th Cir. 1968'; 
Ambra V. Ahrens, 325 F.2d 468 < 5th Cir. 1963'. More¬ 
over, the burden is always upon the alien to establish that 
he is statutorily eligible for this relief and that his ap¬ 
plication merits the favorable exercise of discretion. 
Santos v. Immigration and Naturalization Service, 335 
F.2d 262 1 9th Cir. 1967). 

Having examined the nature of the relief sought here¬ 
in, we now turn to consider the evidence contained in the 
administrative record upon which the Board’s decision was 
based. 

C. The evidence offered in support of the alien's 
motion did not warrant reopening. 

In support of his motion, the petitioner submitted a 
labor certification issued to him by the Department of 
Labor subsequent to the entry of the final order of de¬ 
portation. Since an applicant for adjustment of status 
must establish his eligibility for an immigrant visa, the 
applicant must either obtain a valid labor certification 
from the Department of Labor or must establish that he 
is exempt from such certification. Section 212 1 a m 14 i of 
the Immigration and Nationality Act, 8 U.S.C. $ 1182 
(a) <141. 


There was, however, no offer of proof of facts to 
show that Desai merited the favorable exercise of dis¬ 
cretion. nor were there any equities toward this end 
contained in the record of proceedings already before the 
Board. To the contrary, the record indicated that Desai 
had knowingly and intentionally obtained a prior labor 





certification by submitting false information to the De¬ 
partment of Labor. Furthermore, when questioned under 
oath by the Immigration Judge with respect to work ex¬ 
perience shown on the application for the prior labor 
certification, Desai gave false testimony but admitted that 
he had done so only when confronted with evidence of 
the falsity of his statements. The Board took note of this 
and determined that petitioner had failed to establish a 
meritorious case for reopening. 

We submit that the Board’s decision was well- 
grounded. The petitioner apparently contends that since 
he offered evidence to establish statutory eligibility, i.e., 
the second labor certification, the Board was required to 
reopen the deportation proceeding. He argues that the 
Board’s refusal to grant him a full hearing on his applica¬ 
tion was an abuse of discretion. 

We submit that the Board's decision is well-supported 
by the record, which is virtually barren of any equity in 
favor of the petitioner. Indeed, by his own admission, 
Desai sought and obtained a labor certification on the 
basis of false statements. From an examination of the 
entire record, including the petitioner’s sworn testimony, 
it is clear that he intentionally attempted to secure, and in 
fact did secure, a labor certification by fraud. In pass¬ 
ing on cases within its jurisdiction, the Board is expressly 
authorized to exercise any of the Attorney General’s 
authoi itj and discretion apjiropriate and necessary to 
the disposition of a case. 8 C.F R. § 3.1 fd i. It has long- 
been the practice of the .board to make its own deter¬ 
mination on questions of both law and facts and on 
whether discretionary relief should be granted. Wooby 
v. Immigration ancl Naturalization Service, 385 U.S. 276, 
278 n.2 (1966). In the present case, involving a motim 
to reopen, there is an additional express grant of power to 
the Board in 8 C.F.R. 3.2 which requires evaluation of 
proferred evidence before such a motion can be granted. 
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D. Scope of review. 

In this petition for review Desai raises an issue as to 
whether or not the Board abused its discretionary au¬ 
thority in denying the petitioner's motion to reopen. As 
we have indicated, the grant or denial of a motion to 
reopen is discretionary. No vine v. Immigration and 
Naturalization Service, 371 F.2d 272 1 2d Cir. 19671. 
The scope of judicial review is extremely narrow. 
Muukardin V. immigration and Naturalization Service, 
415 F.2d 865 1 2d Cir. 1969 t; Zupicich v. Etsperdy, 319 
F.2d 773 (2d Cir. 1963>. Where, as here, the evidence 
offered would nor. result in a grant of the relief sought, 
the denial of sue’ a motion is not an abuse of discretion. 
Cheng Kai Fu V. Immigration and Naturalization Service, 
386 F.2d 750 .2d Cir. 1967 i, cert, denied, 390 U.S. 1003 
(1968). 

POINT II 

THE PETITIONER IS STATUTORILY INELIGIBLE FOR 
VOLUNTARY DEPARTURE. 

Pursuant to Section 244iei of the Act, 8 U.S.C. 
$ 1254 (ei, voluntary departure in lieu of deportation may 
be granted in the exercise of discretion to certain eligible 
aliens, provided they have established good moral char¬ 
acter foi the preceding five years. Section 101 if > of the 
Act, 8 U.S.C. §1101 ifi, enumerates several classes of 
persons who, for purposes of the Act, are precluded f.'« ..i 
establishing good moral character. Included in this listing 
is any alien who has given false testimony for the purpose 
of obtaining any benefits under the Act. 

In the deportation hearing held on September 24, 
1974 Desai testified to the effect that the application for 
labor certification accurately reflected his work experience 
in India. At a subsequent hearing on January 6, 1975 
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Desai admitted that he had made false statements in the 
application for labor certification and that he had testified 
falsely at the prior deportation hearing. He is, therefore, 
a member of the class of persons described in Section 
101(f) 161 of the Act. This being the case, he is statu¬ 
torily precluded from establishing good moral character. 
Since he is unable to establish good moral character he 
cannot qualify for voluntary departure under Section 
244(e) of the Act. 

CONCLUSION 

The petition for review should be dismissed. 

Respectfully submitted, 

Thomas J. Cahill, 
United States Attorney for the 
Southern District of New York. 

Attorney for Respondent. 


Mary P. Maguire, 

Thomas H. Belote, 

Special Assistant Uyiited States Attorneys, 
Of Counsel. 
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